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of law. Scherrer v. State, 294 Ark. 287,
742 S.W.2d 884 (1988). The facts do not
show conclusively that Bragg was an ac-
complice. The trial court was correct in
refusing to declare her an accomplice as a
matter of law and properly submitted the
issue to the jury.

v

[91 Finally, when the state rested de-
fense counsel moved for a directed verdict.
The motion was denied. "Pilcher contends
that had the trial court correctly ruled that
Marissa Bragg was an accomplice as a
matter of law, the motion of directed ver-
dict should have been granted because
there was insufficient evidence to corrob-
orate her testimony.

Appellant did not move for a directed
verdict based on the state’s failure to cor-
roborate the testimony of Marissa Bragg.
Instead, defense counsel simply moved for
a directed verdict on grounds that there
was insufficient evidence to find appellant
guilty of capital felony murder or any
crime. Because there was a failure to
raise the specific basis for a directed ver-
dict at trial, Pilcher cannot now challenge it
on appeal.

Under Ark.Code Ann. § 16-91-113
(1987), as put into effect by our Rule 11(f),
we consider all objections brought to our
attention in the abstracts and briefs in ap-
peals from a sentence of life imprisonment
or death. In this case we find no preju-
dicial error in the points argued or in the
other objections abstracted for review.

Affirmed.
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Tracy KASTL, Appellant,

v.
STATE of Arkansas, Appellee.
No. CR90-124.

Supreme Court of Arkansas.

Oct. 15, 1990.

Juvenile appealed from order of the
Juvenile Court, Scott County, Elizabeth
Danielson, J., finding her to be a delinquent
and convicting her of being a minor in
possession of alcohol. The Supreme Court,
Price, J., held that evidence was insuffi-
cient to establish that juvenile constructive-
ly possessed beer.

Reversed and dismissed.

Glaze, J., filed dissenting opinion in
which Hays and Newbern, JJ., joined.

1. Criminal Law &1144.13(3), 1159.2(4)
In determining whether there is suffi-
cient evidence to support a verdiet, court
views evidence in light most favorable to
State and will affirm conviction if there is
substantial evidence to support conviction.

2. Infants =176

Evidence that there were beer cans
beside parked vehicle in which juvenile was
a passenger, that beer was found in imme-
diate proximity of juvenile in vehicle, and
that there was smell of beer on juvenile’s
person was insufficient to establish that
juvenile constructively possessed the beer,
as required to support conviction of being
minor in possession of aleohol. A.C.A.
§ 3-3-203.

Patricia A. Page, Mena, for appellant.

John D. Harris, Asst. Atty. Gen., Little
Rock, for appellee.

PRICE, Justice.

Tracy Kastl, age 17, was found to be a
delinquent and was convicted of being a
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minor in possession of aleochol. Pursuant
to Act 93 of 1989, the appellant’s driver’s
license was suspended for a period of one
year. Appellant brings this appeal, raising
two arguments: (1) there was insufficient
evidence to support her conviction, and (2)
Act 93 of 1989 violates the Equal Protec-
tion Clause of the United States Constitu-
tion and Ark. Const. art. 2, §§ 2 and 3. We
find the evidence was insufficient to sup-
port the conviction; therefore we reverse
and dismiss without reaching the constitu-
tional issue.

In February 1990, appellant was one of
five passengers in a vehicle that was
parked in a parking lot in Waldron, Arkan-
sas. The vehicle was owned by Terry
Lunsford and driven by Jamie May.

While on routine patrol about 10 p.m.,
Officers Johnny Smith and Ronnie Eisen-
hower of the Waldron City Police spotted
beer cans beside the vehicle. They con-
ducted a search of the vehicle with a flash-
light and discovered a six pack of Coors
Light beer lying on a “flat” in the hatch
compartment of the vehicle behind the ap-
pellant. Randy Crowell, one of the passen-
gers, admitted to purchasing the beer and
claimed ownership.

Although neither officer was certain of
the appellant’s exact position in the car, it
was alleged by Officer Eisenhower that the
appellant was a passenger in the back seat.

A portable breathalyzer test was admin-
istered, but the results were not provided.
However, Officer Smith testified that the
test indicated the passengers had con-
sumed alcohol, although no evidence was
presented as to the time of the:alleged
consumption, or whether it was recent.
The officers testified that the appellant did
not have in her hand or lap any alcoholic
beverage and further testified that the rea-
son the citation was given was because
consumption had been indicated.

Ark.Code Ann. § 3-3-203 (1987) states in
pertinent part the following:

(a)(1) It shall be unlawful for any person
under the age of twenty-one (21) years to

purchase or have in possession any intox-
icating liquor, wine or beer.

(2) For the purposes of this section, in-
toxicating liquor, wine, or beer in the
body of a minor shall not be deemed to
be in his possession.

Appellant cites Reynolds v. State, 92
Fla. 1088, 111 So. 285 (1926), as holding
that “possession” of intoxicating liquors
within the meaning of statutes making pos-
session unlawful is usually defined as
“having personal charge of or exercising
the right of ownership, management, or
control over,” and it has also been held that
there must be a conscious and substantial
possession by the accused, as distinguished
from a merely involuntary or superficial
possession.

Appellant contends that while the testi-
mony and evidence adduced might prove
that the appellant had consumed alcohol,
neither actual nor constructive possession
of alcohol was proved. Neither of the offi-.
cers at the scene of the incident testified to
having seen the appellant with any bever-
age, nor did they testify that she even had
knowledge that the beer was in the hatch
of the vehicle. Further, the statute is clear
that alcohol in the body of a minor shall not
be deemed to be in his or her possession.

The state contends that the appellant had
“constructive possession” of the alcohol be-
cause it was in the vehicle in which she was
an occupant. In Osborne v. State, 278
Ark. 45, 643 S.W.2d 251 (1982), we defined
the differences between actual and con-
structive possession as it relates to con-
trolled substances:

The problem with joint occupancy
arises because of the rule that when joint
occupancy is the only evidence the State
has, there must be some additional link
between the accused and the contra-
band.... If evidence is presented that
indicates joint occupancy and occupancy
is the only evidence the State offers to
prove possession, it must either provide
the necessary link or prove the accused
was in sole possession.
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See also Plotts v. State, 297 Ark. 66, 759
S.W.2d 793 (1988).

[11 The appellant was clearly not in ac-
tual possession of the beer in this case.
The question then becomes whether there
was sufficient evidence to show she was in
constructive possession. In determining
whether there is sufficient evidence to sup-
port a verdict, the court views the evidence
in the light most favorable to the state and
will affirm the conviction if there is sub-
stantial evidence to support the conviction.
Lewis v. State, 295 Ark. 499, 749 S.W.2d
672 (1988).

The following was presented by the state
to prove constructive possession of the
beer by the appellant: (1) beer cans were
found laying between the vehicle in ques-
tion and another parked vehicle; (2) a six-
pack of Coors Light beer was found lying
inside the vehicle in the hatch area behind
the appellant, and according to Officer Ei-
senhower, all the appellant would have had
to have done was “just turn around and
reached and grabbed it [the beer];” and (3)
the appellant had a smell of intoxicating
alcohol about her person.

f2] The state’s evidence that there were
beer cans beside the vehicle, that beer was
found in the immediate proximity of the
appellant in the vehicle, and that there was
the smell of beer on the appellant’s person
are not sufficient evidence of constructive
possession.  Applying Osborne v State,
supra, the state has not proven the addi-
tional evidence necessary to link the appel-
lant to possession of the beer.

Reversed and dismissed.

HAYS, NEWBERN and GLAZE, JJ.,
dissent.

GLAZE, Justice, dissenting.

The majority, in my view, has abandoned
its appellate rule on reversing this matter.
In viewing the evidence in the light most
favorable to the state, as is our duty, I
believe substantial evidence exists to sup-
port the appellant’s conviction.

796 SOUTH WESTERN REPORTER, 2d SERIES

The appellant, Tracy Kastl, a seventeen-
year-old girl, was convicted of being a mi-
nor in possession of alcohol. Her driver’s
license was suspended for one year.

It is well established the state need not
prove the appellant, as the accused, had
actual possession of the contraband; con-
structive possession is sufficient. See
Plotts v. State, 297 Ark. 66, 759 S.W.2d 793
(1988). In Osborne v. State, 278 Ark. 45,
643 S.W.2d 251 (1982), we said that con-
structive possession can be implied when
the contraband is found in a place immedi-
ately and exclusively accessible to the de-
fendant and subject to his control, or to the
joint control of the accused and another.
We recently said that the state can suffi-
ciently link an accused to contraband found
in an automobile jointly occupied by more
than one person by showing additional
facts and circumstances, indicating the ac-
cused’s knowledge and control. One such
circumstance is when the contraband is
found on the same side of the car as the
accused was sitting or in his or her immedi-
ate proximity. See Plotts, 297 Ark. at 70,
759 S.W.2d at 795. Here, it is undisputed
that Tracy was seated in the immediate
proximity of a six pack of beer. However,
there are even more facts to show Tracy’s
knowledge and control of the beer or con-
traband seized in this case.

In considering only that testimony in
support of the trial court’s verdict, David
v. State, 286 Ark. 205, 691 S.W.2d 133
(1985), the evidence shows as follows:

*Officers Smith and Eisenhower drove
on to the lot where the car, in which
Tracy was a passenger, was parked.
There was a beer can by the car and
one on the lot. The officers had been
on the lot earlier and no beer cans
were on it.

*Five people were in the car, two young
men in the front and Tracy and two
young men in the rear seat. A six
pack of beer was seen immediately be-
hind the rear seat and the beer was
within arm’s reach of Tracy.

*Several of the subjects were seen with
open beer cans between their legs, al-
though Tracy was not one of them.
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*Both officers smelled the odor of intoxi-
cating beverage about Tracy’s person.

The foregoing evidence speaks for itself.
The trial judge could have reasonably in-
ferred that Tracy had been drinking and
that Tracy was within arm’s reach of the
six pack of beer found in the car. Some of
the others in the car had open beer cans in
their possession, and it is fair to infer occu-
pants of the car had discarded two beer
cans onto the lot—one of the cans was
located immediately next to the car.

From this evidence, the trial judge, as
factfinder, could have reasonably believed
Tracy had knowledge and control of the
beer located in the car. In fact, to have
found and decided otherwise would, in my
estimation, have ignored the obvious. The
trial judge’s decision should clearly stand.

HAYS and NEWBERN, JJ., join this
dissent.
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Theresa Ann TURLEY, Appellant,

v.

STATE of Arkansas, Appellee.
No. CA CR 89-301.

Court of Appeals of Arkansas,
En Bane.

Oct. 17, 1990.

Defendant was convicted in the Circuit
Court, Pulaski County, John Plegge, J., of

theft of property having value of $2,500 or
more, and she appealed. The Court of
Appeals, Rogers, J., held that evidence was
sufficient to warrant jury instruction on
lesser offense of theft of property valued
greater than $200 but less than $2,500.

Reversed and remanded.
Cooper, J., filed concurring opinion.

Wright, Acting C.J., filed dissenting
opinion.

Larceny <=79

Evidence in prosecution for theft of
property having value of $2,500 or more
was sufficient to warrant jury instruction
on lesser offense of theft of property val-
ued greater than $200 but less than $2,500;
although victim testified that items total- -
ling $4,500 had been stolen from him, in-
cluding gold bracelet valued at $2,700,
pawn shop owner testified that bracelet
was worth $500 wholesale, and such testi-
mony, if believed by jury, would have re-
duced total value of property to less than
$2,500. A.CA. § 5-36-103(b)(1)(A),
(b)(2)(A).

Jerry Sallings, Deputy Public Defender,
Little Rock, for appellant.

Paul L. Cherry, Asst. Atty. Gen., Little
Rock, for appellee.

ROGERS, Judge.

The appellant, Theresa Ann Turley, was
found guilty by a jury of theft of property
having a value of $2,500 or more, a class B
felony, in violation of Ark.Code Ann.
§ 5-36-103 (Supp.1989). Upon conviction,
appellant was sentenced as an habitual of-
fender to a term: of thirty years in prison.
For reversal, appellant argues that the trial
court erred in refusing to instruct the jury
on the lesser degree of theft of property,
valued at less than $2,500 but more than
$200, which is a class C felony, and in



